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HEADQUARTERS EIGHTH- ARMY 
Uniocd States Ariiiy 
Office of the Staff Judge Advocate 


Yokohama, Japan 
5 July 1949 


UNITED STATES OF AMERICA VS MASAJI NASAOKA 


' Review of the Staff 


e Advocate 


■ 1. The attached record of trial of the case, of Masaji Nagaoka 
tried at Yokohama, Japan, from 21 March 1949 to 25 March 1949, by a 
Military Commission appointed by paragraph 1, Special Orders No. 56, 
Headquarters Eighth Army, United States Army, dated 17 March 1949, 
having been referred to the Staff Judge Advocate, this review thereof 
is submitted to the Commanding General. 


. Personal D a ta Co ncern ing Accused 

* 


NAME: Masaji Nagaoka 
AGE: 27 

RESIDENCE: 351-2 Chortle, ■ 
Shibamata-Machi, Katsusbika- 
Ku, Tokyo-To 

MARITAL STATUS: Married 
RELATIVES: Wife, daughter, 
fattier, mother, 3 brothers, 

3 sisters 

EDUCATION: Completed one year 
at Chuo University 
VOCATION: Company employee 
MILITARY CAREER: Entered Army 
December 1943/; assigned Western 
Army Hq, May 1945; highest rank 
corporal. 


DATE OF CONFINEMENT: 28 February 
1949 

DATE OF ARRAIGNMENT: 21 March 1949 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD OF TRIAL: 21 March 1949 to 
25 March 1949 

DATE OF SENTENCE: 25 March 1949 
SENTENCE: CHL for ton (10) yoars 


2* Synopsis of Charge, Plea 


Charge and Specification : Pleas 

Charge: Accused, at the times NG 
and places set forth in the 
specifications hereto attached, 
did violate the Laws and Customs 
of War. . 

& 

Sp: That on or about 15 August NG 

1945, the accused did willfullv 
and unlawfully kill approximately 
seventeen (17) American prisoners 
of war held captive by said * 
Western Army Headquarters, whose 
identities are not definitely 
known, by beheading them. 


i ... 
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Findings and Legal Sufficiency: 

Legally 

Findings S ustaine d 

G Yos 


G Yes 

except the word3 
"did willfullyand 
unlawfully kill"; 
substituting there¬ 
for the words "did 
unlawfully kill in 
compliance with 
orders from his 
superior officers 
one of"; and excopt 

1 tpp" them" , 

substituting there¬ 
for the word "him". 

Of the excepted 
words, NG; of the 
substituted words, G. 
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•Evidence i 


a. For the Prosecution: 


Upon motion of the prosecution the name "Lloyd G. 
Henley" was deleted from the specification (R 5). 


♦ 

This is a companion case to Tomomori et al, Case #288. 

I Incorporated by reference is review in said case which 'ives summary 
of data introduced herein^in an effort to identify the victims and 
, • also the background of events leading up to the incident upon whidh 

this proceeding was based. ‘ r 1 


Accused was on 15 August 1945 a corporal in the Air 
Defense Section of Westerri Army Headquarters performing- the duties 
of a course plotter of planes, said section being- under Colonel Sato, 
other officers therein being First Lieutenants Maida and Ilashiyama, 
his immediate superior being Maida (PX 1). Ee was identified in 
open court (R 81), 

After procuring the assent of General Fukushima, 
Assistant Chief of Staff, Western Army, Colonel Sato told Major 
Kusumoto of the Adjutant Section to have the.remaining fliers 
executed, leaving the details thereof to him. Kusumoto relayed 
the order to I-Iashiyama who in turn contacted Maida to seloct the 
executioners * Among those -selected by Lieutenant Maida was this 
accused, Maida stating to him that they were going to execute the 
fliers and telling this accused to come too. 'The accused was loathe 
to do so since he realized that taking a person's life was the 
greatest crimo committed by man. Prior to this order from Maida, 
the accused had .attended an assembly about noon on 15 August when 
the Imperial Rescript of the Emperor had been read to him to the 
effect that the Jr,panose Government had been directed by the Emperor 
to accept the joint declaration. 


Upon receiving the above order from Maida, accused 
followed him out of the building whero ho boarded a truck containing 
about seventeen American fliers, who woro blindfolded and handcuffed, 
together with other personnol of the hoadquartors. Upon arrival at 
» tho execution site the enlisted men to be used a 3 executioners -woro 
separated into groups, an officor being in chargo of oach group. 

Maida assigned this accused to his group. Accusod had never decapi¬ 
tated a prisoner before. .Maida executed the first flier and handed 
his sword to this accused who did not have a suitablo one and 
accusod decapitated the second victim (R 17, 28, 35, 39, 54-57, 60, 
63-71, 76; PX 1 j(his own); 2 (his own); 28, p 8; 29, p 9, 10; 30, 
p 42-51; 32; 34, p 3-6; 35, p 2-5; 36, p 3-5; 37, p 5; 39, p 2, 4; 

40, p-2,-3).. None of tho fliers executed had been tried (A 33. 39; 

PX 28-, p 7) . 


If an individual has boon ordered to go to the scene 
of an execution, it is not neepssary to again give him an additional 
ordorto be a participant (R 56). Even after the roading of tho 
Imperial Rescript, enlisted men and NC.O's wore still subject to 
orders of their superiors (R 18, 19,. 36, 41, 51, 61, 75). A NCO 
cannot question an order from his suporior; the orders must bo obeyed 
implicitly (R 19, 28, 34-35, 55, 57, 64, 66, 81). The dato for 
cessation of hostilities was.17 August 1945 (R 28, 38, 53, 68). 


Introduced as Prosecution Exhibit 45 was thb aforo^ 
montioned Imperial Rescript wherein it was stated that tho Japanese 
Government had been ordered to communicate to the Allied Powers 
that it acceptod tho provisions of the joint declaration. Prosecu¬ 
tion Exhibit .46 is Article 21 of,the Army Criminal Law providing 
thati whore the death penalty is imposed., tho shooting shall take 
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place at a location designated by .the off ibq cofvtrolling the army 
judiciary. Introduced as Prosecution Exhibit'd? wds a copy of 
Military Law of Punishment of Grew Members of Raiding Enemy Planes 
effective 1 November 1942 imposing penalties upon those who indis¬ 
criminately bombed Japanese territory. Offenders thereunder were 
to be punished by either death, a life sentence or imprisonment for 
not less than ten years depending upon the circumstances, executions 
to be by firing squad. 


For the Defense: 


Accused, after being informed of his rights, elected to 
testify. He was one of the executioners at Aburayama on the 15th of 
August 1945 and decapitated one flier. It was in. the operations 
room of the Western District Army Headquarters that he received the 
order from his immediate superior. Lieutenant Maida, that he was to 
be one of the executioners. Maida was also the commissioned officer 
in charge of his particular execution squad. He did not know at the 
time of the execution whether it was legal or illegal not thinking 
anything about that matter, .When he was InterTsohntoa -t-v.^ 


. -- ~ ~ uj. no u irunKing 

anything about that matter. .When he was interrogated by the prosecu¬ 
tion prior to the trial, he did not tell the prosecution that he 
knew in 1945 that the execution was illegal and the question in ' 
Prosecution Exhibit yl, p 5, wherein it was stated "Then you knew ' 
that you participated in an illegal execution. Is that correct?"' 
and the answer being "Yos, that is correct", is not so. He was 
merely carrying out the orders of his superior officer without 

^ n , and not feel that the execution might have been illegal 
until July of 1946 when a member of the Demobilization Bureau told 
him so. Referring to Prosecution Exhibit #2 on page 2 where the 
question was asked of nim "Where did you got the American flier that' 
you decapitated? and the reply being "The ‘fliers were formed in a 
line and I went over and voluntarily took one", the witness did not 
answer that way. What ho did was bring the PW from the line to the 
scene of the execution. This happened after he received the order 
irom Maida to be one of the executioners. What he did after he had 
beon put on the execution squad by Maida was go from the place where 
his squad was standing to where the PW's were and escort one to the ■ 
execution spot. Maida also went over to the place where the fliers 
were and escorted one of them back to the designated spot, accused 
accompanying him. He never went over to where tho fliers were being 
detained.alone and.selected ono of them with the purpose of decapi¬ 
tating him. On the 16th of August he was still subject to the orders 
and command of his superior Maida (R 100-104). 


The prosecution elected not to cross-examine. Upon 
examination by the commission "tho accused stated that he remembered 
that tho following was included in the Soldiers' Oath which ho took 
at the time of induction into tho army: "A superior's order shall 
be obeyed instantly regardless of its propriety and no conduct of 
resistance or interference shall be permitted" (R 104). 


• , further support\of its case, the defense introduced 

t.ie following exhibits: DX A, dated 16 August 1945, being the out¬ 
line of Imperial Headquarters order addressed to the Second General 
Army, which exercised control over Western Army, stating that all 
gets of hostility shall bo stopped immediately, excepted however 
unavoidable solf-defonse acts-against- enemy attacks waged in the 
period before the signing of the Armistice; DX B, being the Imperial 
Rescript given to Army and Navy personnel on 17 August 1945; DX C. 

G l e 57 of the Japanese Military Criminal Law providing 
that resistance to tho order of a superior officer or disobedience 
thereto shall be punished as follows: Mien committed in the face of 
the enemy, condemned- to d^eath, life imprisonment or not less than 
ten years. When committed in a district under martial law, condemned 
to more than one but "not more than seven'ye.ars. In all other cases. 
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not more than two years; DX D, being the Imperial Precepts to the 
Soldiers and Sailors, revealing that orders.of superiors issued to 
inferiors were to bo considered as issuing directly from the Emperor: 
DX E, being extract from Military Service Regulations to the effect 
that noncommissioned officers are to follow the -principles of 
obedience and observe orders and regulations; DX F, being extract 
from Field Service Regulations emphasizing that the essential oiem*ent 
of military discipline is obedience and that officers and soldiers 
are to obey their superiors with absolute sincerity and observe their 
orders strictly;' DX\G was to the same effect being ^extracts from the 
Military Internal Duties Ordinance; DX Ii is extract from the Infantry* 
Journal, Washington, D,0„, of a commentary on the Japanese Imperial 
Rescript to the. effect that the Japanese,.soldier must obey implicitly 
the ‘commands of his officer, he' being taught that disobedience even 
to his immediate superior is virtual disobedience to the Emperor; 
and in conclusion, DX I, being Article 3 of the Soldier’s Oath 
stating: "A superior’s order shall be obeyed instantly regardless 

of its propriety and no conduct of resistance or interference shall 
be permitted." — — . • 

v * 

4. Opinion : 

The commission was established by proper authority and had 
jurisdiction over the accused and of the offense alleged. There was 
no evidence that the accused was not sane on the occasion of the 
commission of the offense charged or at the time of his trial. He 
was ably defended by defense counsel. Briefs submitted by the 
prosecution and by the defense have been carefully read and con¬ 
sidered. The execution by sword rather than by the military method 
of firearms is a .signpost of illegality (US vs Okada, Case #289 
D 91). .It is concluded that no error adversely affecting the rights 
0 ‘f the accused was committed and the record is legally sufficient 
to support the findings, 

5. Recommendations : 

Petitions for clemency have likewise been read and con¬ 
sidered. There were no letters for clemency from any members of 
the commission. The sentence of confinement at hard labor for ten 
(10) years is legal but Is deemed to be excessive. To contend that 
the accused, a corporal in the army, should have protested when he 
was ordered to execute, is decidedly unrealistic in the faco of 
compelling evidence of strict obedience that was the order of the 
day in the Japanese Army; nor does the fact that the Imperial Re¬ 
script was hoard Jay the accused on 15 August 1945 call for a 
contrary conclusion. This accused did not volunteer, acted under 
superior orders, and.had no moral choice. It is considered that 
nominal punishment should be imposed and it is accordingly recom¬ 
mended that the sentence- be decreased to two (2) years and the 
unexecuted portion thereof bo remitted. 

• 6. Action: \ 

Attached is a form of action to carry into effect the 
foregoing recommendations. 




GEORGE 
Reviewer 

Judge Advocate Section 
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• ' . ' . 

I concur in general except as to the punish 
accused is in the same category as Kuboyama in C 
that in his own statement (denied at the trial) 
being a volunteer. The Commission found that he 
orders. He knew decapitation was illegal in fa 
graduate lawyer armed with more than a laymen's 
made no objection or inquiry whatever, nor did h 
illegal order in any other way. His absence fro 
until 28 February 1949 is noted. Approval of the 
sentence is recommended. 

, i a H' crnn 'fco proposed action to implement t' 
is attached. 


■ ALLAN R. BROWNE 
* Lt. Colonel JAGC 
Army Judge Advocate 







